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KEY POINTS OF THIS BRIEFING 
 
• the Legal Profession and Legal Aid (Scotland) Bill (‘the Bill’), introduced in the Scottish 

Parliament on 1 March 2006, contains proposals intended to improve the system for the 
handling of complaints against legal practitioners in Scotland 

 
• originally the regulation of the legal profession in Scotland lay in the hands of courts which 

controlled the right of lawyers to practice. They have long since delegated this and other 
aspects of regulation to the legal profession itself (referred to as ‘self-regulation’)  

 
• criticism of self-regulation has led to a move to ‘co-regulation’ – a broad multi-layered 

regulatory framework involving bodies including the ordinary courts, the professional bodies 
(the Law Society of Scotland and the Faculty of Advocates), the Scottish Solicitors Discipline 
Tribunal and the Scottish Legal Services Ombudsman  

 
• the Bill provides for further change in the form of a new Scottish Legal Complaints 

Commission to investigate complaints relating to the services provided by a practitioner 
(where ‘inadequate professional services’ is alleged) (ss 1 and 7). At present this type of 
complaint is considered by the professional bodies themselves  

 
•  complaints relating to the conduct of a practitioner (ie where ‘professional misconduct’ or 

‘unsatisfactory professional conduct’ are alleged) will continue to be considered by the 
professional bodies themselves, subject to the new Commission overseeing how the 
complaint was handled by the bodies (ss 5, 15–16 and 35) 

 
• the new complaints handling system will be funded by a general levy on the legal profession 

and also by a levy on individual practitioners who have been the subject of a complaint 
which is eligible to be considered by the Commission (ss 18 and 19) 

 
• the Bill also provides that the new Commission will have an oversight function is relation to 

the Master Policy (professional indemnity insurance required by and provided by the Law 
Society in relation to its members) and the Guarantee Fund (operated by the Law Society to 
provide protection for those who have lost money through their solicitor acting dishonestly) (s 
29) 

 
• key issues associated with the Bill include the following:  

 
• the distinction between complaints about services and complaints about conduct and the 

consequences of this distinction (including its effect on the maximum compensation 
levels that can be awarded to a complainant) 

 
• the lack of an external right of appeal from the Commission in relation to complaints 

about service and whether this is compatible with the ECHR 
 

• the funding of the Commission including the fact that there is a levy on individual 
practitioners who have been the subject of a complaint which is eligible to be considered, 
whether or not the complaint is ultimately upheld 

 
• whether the new Commission should have an oversight role in relation to the Master 

Policy and the Guarantee Fund 

http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd.pdf
http://www.lawscot.org.uk/
http://www.advocates.org.uk/
http://www.ssdt.org.uk/
http://www.ssdt.org.uk/
http://www.slso.org.uk/
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INTRODUCTION 
The Legal Profession and Legal Aid (Scotland) Bill, introduced to the Scottish Parliament on 1 
March 2006, stems from two distinct strands of Scottish Executive policy development. Firstly, 
the Bill contains proposals intended to improve the system for the handling of complaints 
against legal practitioners in Scotland. Secondly, it contains proposals relating to legal aid which 
represent the first stage of a programme to improve the delivery of all forms of publicly funded 
legal assistance, provided by both lawyers and non-lawyers. This briefing considers the 
complaints handling aspect of the Bill. A separate SPICe briefing considers the proposals in the 
Bill relating to legal aid. 

THE LEGAL PROFESSION IN SCOTLAND 

HISTORICAL BACKGROUND TO REGULATION OF THE LEGAL PROFESSION 
Historically, the regulation of the legal profession in Scotland, as in most other jurisdictions, lay 
in the hands of courts which controlled the right of lawyers to practice. They have long since 
delegated large aspects of regulation to the legal profession itself. Between the 1930s and the 
1980s the era of ‘traditional’ self-regulation of the legal profession reached its height. 
 
Since then criticism of self-regulation has led to a move to ‘co-regulation’ – a broad multi-
layered regulatory framework involving bodies including the ordinary courts, the professional 
bodies (the Law Society of Scotland and the Faculty of Advocates), the Scottish Solicitors 
Discipline Tribunal, the Scottish Legal Services Ombudsman, the Scottish Legal Aid Board (in 
relation to legal aid work), the Financial Services Authority (in relation to investment business), 
the Department of Trade and Industry (in relation to insolvency practice) the Office of Fair 
Trading (in relation to consumer credit and debt advice) and the Immigration Services 
Commissioner (in relation to immigration and asylum advice) (Paterson 2005, para 1.01). The 
functions of the main regulators will be returned to in more detail below.  
 
Despite the shift towards co-regulation public criticisms of the system have remained. Many 
consumers view the complaints process as too long and complicated, requiring undue 
persistence to reach a conclusion, and there is also concern that the overall process might be 
weighted in favour of the lawyer (Scottish Executive 2005a, para 1.2). 
 
During the first session of the Scottish Parliament (1999–2003), the former Justice 1 Committee 
undertook an inquiry into Regulation of the Legal Profession (see Volume 1: Report and 
Evidence). It concluded that the best option for the people of Scotland was to retain the current 
system of co-regulation but reform it to make it more acceptable and more representative of the 
public interest. A number of its recommendations have now been implemented by the 
professional bodies (Scottish Executive 2005a, para 1.1, appendices A and B). 
 
In 2005, the Scottish Executive consulted (Scottish Executive 2005a) on a range of options for 
further change to the structure of the complaints handling system. The Bill’s proposals are 
largely based on this consultation. 

CATEGORIES OF LEGAL PRACTITIONER IN SCOTLAND 
There are four (soon to be five) main categories of legal practitioner in Scotland: 
 

• solicitors: solicitors are the most numerous of the legal professionals in Scotland. At the 
time of writing, there are just over 11,500 of them, with just under 10,000 holding current 
practising certificates (the remainder are on the Roll of Solicitors which entitles them to 

http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd.pdf
http://www.lawscot.org.uk/
http://www.advocates.org.uk/
http://www.ssdt.org.uk/
http://www.ssdt.org.uk/
http://www.slso.org.uk/
http://www.slab.org.uk/
http://www.fsa.gov.uk/
http://www.insolvency.gov.uk/
http://www.oft.gov.uk/default.htm
http://www.oft.gov.uk/default.htm
http://www.oisc.gov.uk/
http://www.oisc.gov.uk/
http://www.scottish.parliament.uk/business/committees/historic/justice1/index.htm
http://www.scottish.parliament.uk/business/committees/historic/justice1/reports-02/j1r02-11-vol01-01.htm
http://www.scottish.parliament.uk/business/committees/historic/justice1/reports-02/j1r02-11-vol01-01.htm
http://www.scotland.gov.uk/Publications/2005/05/09103027/30286
http://www.scottish.parliament.uk/business/bills/56-legalProfession/index.htm
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apply for a practising certificate). Practising solicitors can give advice on all legal matters 
and represent clients in the lower Scottish courts, ie the district and sheriff courts and 
tribunals where legal representation is allowed. All solicitors are members of the Law 
Society of Scotland and are primarily regulated by this body 

 
•  advocates: advocates are the next largest category of legal professionals. At the time of 

writing, there are around 740 of them, with 470 currently practising. They are lawyers 
who have a right to appear in all Scottish courts, though in practice most of their work 
involves giving specialist opinions on legal matters and appearing in the higher courts 
(mainly the Court of Session and the House of Lords in civil cases and the High Court of 
Justiciary in criminal cases). All advocates are members of the Faculty of Advocates and 
are primarily regulated by this body 

 
• solicitor-advocates: solicitor-advocates have been in existence since 1993 and there 

are currently around 180 of them in Scotland. They are solicitors who have ‘extended 
rights of audience’ ie they can appear in one or both of the higher Scottish courts, as well 
as the lower courts. They are primarily regulated by the Law Society of Scotland 

 
• conveyancing and executry practitioners: unlike the categories of practitioner 

described above, these practitioners do not have a general legal qualification but are 
qualified to work in a specific area of legal practice only (ie either conveyancing or 
executry work). There are currently around 20 of them in Scotland and since 2003 they 
have been regulated by the Law Society of Scotland.1 

 
• members of professional or other bodies: ss 25-29 of the Law Reform (Miscellaneous 

Provisions)(Scotland) Act 1990 (c 40), which have not yet been commenced, set out 
arrangements by which rights to conduct litigation and rights of audience in the Scottish 
courts can be granted to members of a professional or other body (other than the Law 
Society of Scotland or the Faculty of Advocates) where this is approved by Scottish 
Ministers and the Lord President of the Court of  Session. When the Bill was introduced 
the Scottish Executive announced that these provisions are to be commenced at a future 
date (see Scottish Executive news release and Policy Memorandum to the Bill, para 46) 

THE CURRENT STRUCTURE OF THE COMPLAINTS HANDLING SYSTEM 
There are two main types of regulation in Scotland that affect the everyday lives of most legal 
practitioners: 
 

• regulation by the professional bodies: regulation by the professional bodies (ie the 
Law Society of Scotland and the Faculty of Advocates), with the Scottish Legal Services 
Ombudsman overseeing how these bodies handle complaints and, for all practitioners 
apart from advocates, the Scottish Solicitors Discipline Tribunal (and thereafter the Court 
of Session) providing the possibility of external appeal in relation to the substance of 
these bodies’ decisions 

 
• regulation by the ordinary courts: regulation by the ordinary courts when considering 

actions brought by aggrieved individuals (for more information on the Scottish courts 
system see the website of the Scottish Courts Service). The courts use standards 
derived from the laws of professional negligence, contract law and the law of agency  

                                            
1 The Law Society took over this responsibility from the Scottish Conveyancing and Executive Services Board 
(SCESB) which was abolished in 2003. 

http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.advocates.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.advocates.org.uk/
http://www.scotland.gov.uk/News/Releases/2006/03/02100125
http://www.lawscot.org.uk/
http://www.advocates.org.uk/
http://www.slso.org.uk/
http://www.slso.org.uk/
http://www.ssdt.org.uk/
http://www.scotcourts.gov.uk/session/index.asp
http://www.scotcourts.gov.uk/session/index.asp
http://www.scotcourts.gov.uk/
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These two systems do overlap to a certain extent in that in the system of regulation by the 
professional bodies there is an ultimate right of appeal for practitioners to the Court of Session. 
Furthermore, the standard applicable to professional negligence actions that can be brought in 
the ordinary courts overlaps with the standards relating to conduct and service set by the 
professional bodies (see further ‘Key Issues’ below). Lastly, the Law Society provides and 
requires practitioners to have professional indemnity insurance (known as ‘the Master Policy’) 
which provides cover to practitioners in relation to claims including professional negligence 
claims.2
 
The following section of the briefing provides more detail about the current system for handling 
complaints against legal practitioners in Scotland.  

SOLICITORS, SOLICITOR-ADVOCATES AND CONVEYANCING AND EXECUTRY 
PRACTIONERS 
As mentioned above, solicitors, solicitor-advocates and conveyancing and executry practitioners 
are regulated in the first instance by the Law Society of Scotland.  

Law Society of Scotland 
The Law Society of Scotland is a statutory body whose main powers are set out in the Solicitors 
(Scotland) Act 1980 (c 46) (‘the 1980 Act’). The Society has a dual role under the 1980 Act to 
promote both the interests of the solicitors’ profession in Scotland and the interests of the public 
in relation to that profession (the 1980 Act, s 1). One of its functions is to deal with complaints 
about practitioners through its Client Relations Office (Law Reform (Miscellaneous 
Provisions)(Scotland) Act 1990 (c 40), s 33). 

Encouraging early resolution 
In the first place, complainants will be encouraged to resolve their complaint directly with their 
practitioner or law firm but where this has not been possible the Law Society will pass the 
complaint to a Case Manager who will carry out an investigation which includes instructing a 
Reporter to prepare a report containing recommendations.  

Distinction between services complaints and complaints about conduct 
From them on, the internal procedure of the Law Society for handling complaints and the 
remedies it has available to it differs depending on whether the complaint is just about the 
service provided by the practitioner (‘a services complaint’) or about the conduct of the 
practitioner. This distinction will be returned to in more detail below but at present it is sufficient 
to note the following consequences. 

Procedure in relation to a services complaint where parties in agreement 
In relation to a services complaint, if both parties accept the Reporter’s recommendations then 
that will be the end of the matter. 

Procedure in other circumstances 
If, in relation to a services complaint, the Reporter’s recommendations are not accepted, or, 
there is a conduct complaint, the report will go to one of the Society’s Client Relations 
Committees (which has a membership of 50% solicitors and 50% non-solicitors) which then has 
various options open to it. 
                                            
2 It also indemnifies practitioners in respect of claims arising out of any alleged dishonest, fraudulent, criminal or 
malicious act or omission (Scottish Executive 2005a, chapter 10, footnote 30). 

http://www.scotcourts.gov.uk/session/index.asp
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/Public_Information/Public_Information_Sheets/public_info_master_policysheet.aspx
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/about/about_LSS_cro.aspx
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
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Remedies available in relation to a services complaint 
In relation to a complaint about service the Committee can decide whether to uphold or reject 
the complaint. If it upholds the complaint it can do the following (1980 Act, s 42A): 
 

• order the solicitor to charge no fees/outlays 
• order the solicitor to refund or reduce fees/outlays 
• order the solicitor to rectify  mistakes at the solicitor’s expense 
• direct the solicitor to take, at his or her own expense, such other action in the interests of 

the client as it may specify 
• compensate the client up to a maximum of £5,000 (where the service complained of 

occurred after April 2005) 
 
The solicitor can appeal a finding of the Law Society about service to the Scottish Solicitors 
Discipline Tribunal (SSDT) (see below). 

Procedure in relation to a complaint about conduct 
Should a complaint include possible professional misconduct it will be referred from the Client 
Relations Committee initially considering the complaint to the Society’s Professional Conduct 
Committee (also composed in equal proportion of solicitors and non-solicitors) who can dismiss 
the complaint or decide to prosecute it before the Scottish Solicitors’ Discipline Tribunal (SSDT) 
(see below). The Law Society has no powers to make a finding of professional misconduct itself. 

No right of appeal for complainants but oversight function performed by SLSO 
Complainants cannot appeal the decision of the Law Society to dismiss their complaint, 
whatever stage it occurs at. However, should complainants be dissatisfied with the way in which 
the Law Society has handled their complaint in relation to either type of complaint, they can 
refer the matter to the Scottish Legal Services Ombudsman (SLSO) (see below). 

Scottish Solicitors’ Discipline Tribunal 
The Scottish Solicitors’ Discipline Tribunal (SSDT) is an independent body that generally sits 
with three solicitor members and two non-solicitor members. The solicitor members are 
appointed by the Lord President of the Court of Session on the recommendation of the Council 
of the Law Society, and the non-solicitor members by the Lord President after consultation with 
the Scottish Ministers. The members hold office for five years but are eligible for reappointment. 
 
It is not only the Law Society that can make a complaint to the SSDT but the Lord Advocate, 
any judge, the Dean of the Faculty of Advocates, the Auditors of the Court of Session or of any 
sheriff court, the Scottish Legal Aid Board and the Scottish Legal Services Ombudsman. 
 
If the SSDT makes a finding of professional misconduct it has a wide range of powers including: 
 

• striking off: ordering the name of the solicitor to be struck off the Roll of Solicitors – this  
effectively removes the individual’s right to apply for a practising certificate to practice as 
a solicitor in Scotland 

 
• suspension: ordering that the solicitor be suspended from practice for such period as it 

sees fit 
 
• fine: imposing a fine up to £10,000 
 
• censure: censuring the solicitor 

http://www.lawscot.org.uk/
http://www.ssdt.org.uk/
http://www.ssdt.org.uk/
http://www.ssdt.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.slso.org.uk/
http://www.ssdt.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.ssdt.org.uk/
http://www.slab.org.uk/
http://www.slso.org.uk/
http://www.ssdt.org.uk/
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Currently, it is not possible for the SSDT to award compensation to an aggrieved client in 
relation to professional misconduct. 
 
In relation to a finding of professional misconduct, a solicitor has a right of appeal from a 
decision of the SSDT to the Court of Session. The Court of Session has the same remedies 
available to it as the SSDT except that it can also suspend or revoke any right of audience 
before the courts that a practitioner has. 
 
As mentioned above, a solicitor, though not a complainant, can also appeal a decision of the 
Law Society to the SSDT in relation to a services complaint. If the SSDT upholds a service 
complaint it has all the remedies open to the Law Society when dealing with a service 
complaint. 

Scottish Legal Services Ombudsman 
As mentioned above, should complainants be dissatisfied with the way in which the Law Society 
has handled their complaint, they can refer the matter to the Scottish Legal Services 
Ombudsman (SLSO). (This is also the case in relation to the Faculty of Advocates – see below). 
 
The SLSO is appointed by Scottish Ministers. From 26 April 2006 the post-holder will be Mrs 
Jane Irvine. Her duties are set out in the Law Reform (Miscellaneous Provisions)(Scotland) Act 
1990 (c 40). She is independent of the legal profession and is not a lawyer. When she receives 
a complaint she will investigate how it was handled and will then put her findings together in a 
written Opinion.  In compiling her Opinion the Ombudsman is concerned whether the initial 
investigation was fair and thorough, whether all the relevant heads of complaint were properly 
addressed and whether appropriate action was taken. There is no appeal against the SLSO’s 
findings in an Opinion. 
 
In her Opinion, the SLSO can make various recommendations including that the professional 
body: provides more information to the complainant, investigates the complaint further; 
reconsiders the complaint or pays compensation for loss, inconvenience or distress caused by 
the way the body investigated the complaint. However, the SLSO has no power to enforce her 
recommendations and it is up to the professional body whether to accept or reject them. The 
SLSO can, however, publicise her findings in a case and the fact that they have not been 
accepted by the professional body. The SLSO may also take a case to the SSDT where it 
appears that a solicitor may have been guilty of professional misconduct. 

ADVOCATES 
The Faculty of Advocates is a body of independent lawyers who have been admitted to practice 
as advocates before the Scottish courts. It is led by its Dean who is elected by the whole 
membership and is assisted by four other office bearers. The Faculty is self-regulating and 
controls its own admissions and discipline. 
 
The Faculty is statutorily responsible for investigating complaints against advocates (Law 
Reform (Miscellaneous Provisions)(Scotland) Act 1990 (c 40), s 33). Complaints made to the 
Faculty of Advocates about advocates are considered by the Dean who can deal with the 
complaint himself, or delegate it to an office bearer or refer it to the Faculty’s Complaints 
Committee. The Complaints Committee is composed of professional and lay members in equal 
proportion. 
 

http://www.ssdt.org.uk/
http://www.ssdt.org.uk/
http://www.ssdt.org.uk/
http://www.lawscot.org.uk/
http://www.ssdt.org.uk/
http://www.ssdt.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.slso.org.uk/
http://www.slso.org.uk/
http://www.advocates.org.uk/
http://www.slso.org.uk/
http://www.slso.org.uk/
http://www.slso.org.uk/
http://www.slso.org.uk/
http://www.slso.org.uk/
http://www.ssdt.org.uk/
http://www.advocates.org.uk/
http://www.advocates.org.uk/
http://www.advocates.org.uk/
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The Faculty of Advocates in practice also distinguishes between conduct and services 
complaints although it is of course not bound by Solicitors (Scotland) Act 1980 (Scottish 
Executive 2005a, para 7.5, footnote 21). 
 
If a complaint about services or conduct is upheld after consideration of representations from 
both parties, a range of penalties may be imposed including a fine or an award of compensation 
up to £5,000. 
 
Alternatively, more serious complaints may be referred to the Faculty of Advocates Disciplinary 
Tribunal, an internal tribunal which is also composed in equal proportions of professional and 
lay members. The range of penalties available then extends to a number of additional remedies 
including suspension or expulsion from membership of the Faculty. 
 
As mentioned above, should complainants be dissatisfied with the way in which the Faculty has 
handled their complaint, they can take their complaint to the Scottish Legal Services 
Ombudsman. The SLSO has the same powers as in relation to the Faculty as she has in 
relation to a complaint against the Law Society. 

THE CURRENT SYSTEM: STANDARDS APPLIED WHEN CONSIDERING 
COMPLAINTS 
The main standards applicable to legal practitioners are considered below. The first three relate 
to the system of regulation by the professional bodies and the last standard – professional 
negligence – is applied by the ordinary courts. It has been argued that the distinction between 
the different standards is not clear cut and there is overlap between them. This issue is explored 
in greater detail at ‘Key Issues’ below. 

PROFESSIONAL MISCONDUCT 
In terms of the standards applied by the professions and their disciplinary bodies, a finding of 
professional misconduct currently attracts the most serious consequences for legal 
practitioners. 

The Sharp test: the basic definition 
Unlike a number of Commonwealth jurisdictions (eg Ontario in Canada and New South Wales 
and Victoria in Australia) the definition of ‘professional misconduct’ is currently not enshrined in 
statute (Paterson 2005, para 1.05). What is regarded as the key description of the concept is 
contained in the Court of Session case of Sharp v Council of the Law Society (1984 SC 129 at 
129) where Lord President Emslie observed: 
 

“There are certain standards of conduct to be expected of competent and reputable 
solicitors. A departure from these standards which would be regarded by competent and 
reputable solicitors as serious and reprehensible may properly be categorised as 
professional misconduct” 
 

He also described it as a “grave charge” and made it clear that the whole circumstances and the 
degree of culpability of the individual practitioner must be considered (1984 SC 129 at 129).3  

                                            
3It has been established that the following factors will not affect a solicitor’s culpability (although they may serve to 
mitigate the penalty imposed for the misconduct): illness (eg depression or ME); substance abuse (eg alcoholism 
or drug abuse); stress and overwork and inexperience or junior status (Paterson 2005, paras 1.13–1.17).  
 

http://www.advocates.org.uk/
http://www.advocates.org.uk/
http://www.advocates.org.uk/
http://www.slso.org.uk/
http://www.slso.org.uk/
http://www.slso.org.uk/
http://www.advocates.org.uk/
http://www.lawscot.org.uk/
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The Sharp test: other sources of guidance 
On its own, the test in Sharp actually tells the practitioner and potential complainant very little so 
other sources are typically relied upon for further guidance. Webster (2004), in her textbook on 
professional ethics, tries to summarise the essence of good conduct for the benefit of Scottish 
solicitors: 
 

“The essential and absolute qualities of good conduct are honesty, truthfulness and 
integrity, and as a solicitor you should remember that you owe duties to four classes of 
people (…): 1) your client; 2) the court; 3) your fellow professionals; 4) the public” 
 

(Webster 2004, para 1.11) 
 
Webster (above) is paraphrasing from the general Code of Conduct (2002) for solicitors 
provided by the Law Society. Indeed, the Law Society makes a significant contribution to the 
provision of further guidance on the Sharp test for practitioners: 
 

• Codes of Conduct: the general Code of Conduct (2002) for solicitors and also a Code of 
Conduct for Criminal Work. These Codes are intended as a statement of basic values 
and principles which form the foundation of the legal profession, as opposed to an 
exhaustive list of rules and detailed obligations. Adherence to the Codes are not 
mandatory but breach of them may be relevant to a finding of professional misconduct 
(Paterson 2005, para 1.09) 

 
• Practice Rules: the 1980 Act (s 34) gives the Law Society  the power to make rules 

relating to the conduct and discipline of solicitors (which must be approved by the Lord 
President of the Court of Session). It has been established by statute and case law that 
breach of a Practice Rule may amount to misconduct (Paterson 2005, para 1.09) 

 
• Practice Guidelines: these come from the Law Society’s Professional Practice 

Committee and are often quite detailed in nature. Although they are little more than 
guides to good practice their breach may also be taken into account in a conduct 
complaint (Paterson 2005, para 1.09) 

 
For more information on the above see the Members’ Information section of the Law Society’s 
website. 

Advocates’ conduct 
In relation to advocates, in 1988 the Faculty of Advocates produced a Guide to the Professional 
Conduct of Advocates. However, the Guide states that it should be: 
 

“read as a whole and interpreted according to its spirit rather than its letter. For the same 
reason, it must not be assumed that it is enough for the advocate to keep within the letter 
of a ‘rule’ as stated in the Guide” (p iv) 
 

The Guide states that the ultimate test of an advocate’s conduct is whether it is such as to 
impair the trust and confidence which others place in him [or her] and his [or her] profession (at 
p iv). 

 

http://lawsocietyofscotland.org.uk/Members_Information/rules_and_guidance/guides/Rules/Codeconduct/codeofconduct.aspx
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://lawsocietyofscotland.org.uk/Members_Information/rules_and_guidance/guides/Rules/Codeconduct/codeofconduct.aspx
http://lawsocietyofscotland.org.uk/Members_Information/rules_and_guidance/guides/Rules/Codeconduct/CodeCrimConduct.aspx
http://lawsocietyofscotland.org.uk/Members_Information/rules_and_guidance/guides/Rules/Codeconduct/CodeCrimConduct.aspx
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/Members_Information/
http://www.advocates.org.uk/
http://www.murraystable.com/downloads/codeofconduct.pdf
http://www.murraystable.com/downloads/codeofconduct.pdf
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Examples of professional misconduct 
Examples of conduct of legal practitioners which has amounted to professional misconduct in 
the past include embezzlement of client funds, misleading the Law Society and/or other parties 
and failure to renew a practising certificate (such a certificate is required for all solicitors to 
practice in Scotland and therefore to have insurance cover from the Master Policy) (Paterson 
2005, para 1.05).  
 
Perhaps understandably, there will always be a certain degree of overlap between behaviour 
which merits discipline on conduct grounds and that which leads to a criminal conviction. 
However, not every criminal conviction will give rise to a finding of professional misconduct. 
Professor Paterson states that one factor that is likely to influence the SSDT in considering 
whether a conviction should also be misconduct is whether it involves an abuse of a position of 
trust (Paterson 2005, para 1.23). Furthermore, the SSDT is entitled under the 1980 Act (s 
53(1)(b)) to treat any conviction “by any court of any act involving dishonesty” or which led to a 
sentence of “imprisonment of not less than 2 years” as misconduct warranting sanction. 
Offences which have lead to a finding of professional misconduct in the past include firearms 
offences, assault, domestic violence and repeated motoring offences (Paterson 2005, para 
1.23). 

UNSATISFACTORY CONDUCT (SOMETIMES KNOWN AS ‘UNPROFESSIONAL CONDUCT’) 
Neither this standard nor its definition is to be found in any legislation which governs Scottish 
legal practitioners. However, it is recognised by the Law Society and the SSDT.  Unsatisfactory 
conduct is behaviour which, while falling just short of professional misconduct, is nonetheless 
unacceptable and worthy of public condemnation. Unlike professional misconduct, the test for it 
is only on the balance of probabilities. Indeed the clearest examples of unsatisfactory conduct 
are cases where there is insufficient evidence to establish the behaviour beyond reasonable 
doubt but enough to establish it on the balance of probabilities. The other most common form of 
unsatisfactory conduct is failing to send an appropriate letter to both clients where the solicitor is 
acting for both sides in a conveyancing transaction   (Paterson 2005, para 1.28). 
 
When considering complaints about a practitioner’s conduct, both the Law Society’s Client 
Relations Committees and its Professional Conduct Committee will make a finding of 
unsatisfactory conduct where they consider the circumstances justify it. The Council of the Law 
Society will then issue a letter ‘deploring’ or ‘regretting’ the conduct. This is noted on the 
solicitor’s record (Webster 2004, paras 1.07 and 7.02) for up to five years. It is thought that 
repeated findings of unsatisfactory conduct might give grounds for a finding of professional 
misconduct. 

INADEQUATE PROFESSIONAL SERVICES 
In relation to solicitors, ‘inadequate professional services‘(IPS) consists of: 
 

“Professional services which are not in any respect of the quality which could reasonably 
be expected of a competent solicitor” (1980 Act, s 65) 

 
As with professional misconduct, the standard requires to be supplemented by further guidance 
from other sources. Article 5 of the Code of Conduct (2002) for solicitors provides that: 
 

“Solicitors must provide adequate professional services. Solicitors are under a 
professional obligation to provide adequate professional services to their clients. An 
adequate professional service requires the legal knowledge, skill, thoroughness and 
preparation necessary to the matter in hand. Solicitors should not accept instructions 

http://www.lawscot.org.uk/
http://www.lawscot.org.uk/Public_Information/Public_Information_Sheets/public_info_master_policysheet.aspx
http://www.ssdt.org.uk/
http://www.ssdt.org.uk/
http://www.lawscot.org.uk/
http://www.ssdt.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://lawsocietyofscotland.org.uk/Members_Information/rules_and_guidance/guides/Rules/Codeconduct/codeofconduct.aspx
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unless they can adequately discharge these. This means that as well as being liable for 
damages assessable by a court of law for any act of negligence in dealing with a client’s 
affairs, a solicitor may face disciplinary action by the Law Society in respect of a service 
to a client which is held to be an inadequate professional service.”  

 
The Law Society has issued guidelines relating to consideration of complaints where IPS is 
alleged. The guidelines provide that one should have regard to whether the solicitor (Webster 
2004, para 7.06): 
 

• has dealt with the business with due expedition 
• has displayed the adequate knowledge of the relevant area of law 
• has exercised the appropriate level of skill 
• maintains appropriate systems 
• has communicated effectively with his [or her] clients and others 

 
Scrutiny of the recent Annual Reports of the Law Society reveals that consistently the most 
frequent forms of IPS in relation to solicitors relate to delay, failure to communicate, failure to 
advise adequately, failure to follow instructions and failure to prepare adequately (Paterson 
2005, para 1.35). Behaviour which gives rise to a finding of professional misconduct or 
unsatisfactory conduct may well also give rise to a finding of IPS. However, only a minority of 
IPS cases will raise conduct issues. 

PROFESSIONAL NEGLIGENCE 
As mentioned above, it is always open to an aggrieved individual, in addition to or instead of, 
pursuing a complaint with the practitioner’s professional body, to bring an action for negligence 
in the ordinary courts. 
 
If IPS relates to a general lack of capacity to perform certain tasks adequately, negligence refers 
to a want of due care in performing a specific task which results in loss to a client (Paterson 
2005, para 1.36; Webster 2004, para 7.08). The modern test for professional negligence in 
Scotland was established in the case of Hunter v Hanley (1955 SC 200). Essentially, negligence 
by a professional is only established if the course taken by the profession is one “which no 
professional man of ordinary skill would have taken if he had been acting with ordinary care”.  

PROPOSALS IN BILL RELATING TO REGULATION OF THE LEGAL 
PROFESSION 

REFORM OF THE COMPLAINTS HANDLING SYSTEM 
The Bill makes important changes to the current structure of the complaints handling system for 
the legal profession. Section 1 creates a new body, the Scottish Legal Complaints Commission 
(‘the Commission’), headed up a board appointed by Scottish Ministers and composed of a non-
lawyer chair and non-lawyer majority. 

Single gateway 
The Commission will act as a single gateway for the receipt of all complaints about legal 
practitioners that cannot be resolved at source (ie at a local level between the practitioner and 
complainant). 

 

http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
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Classification of the complaint 
Section 4(1) of the Bill provides that after it takes certain preliminary steps in relation to the 
complaint to determine whether it is eligible to be considered,4 the Commission must determine 
whether the complaint is a ‘services complaint’ or a ‘conduct complaint’ as defined in the Bill (at 
sections 2(1) and 34 – see further below). This classification is very important as it determines 
the powers the Commission has in relation to the complaint.  
 
Where the Commission thinks that the complaint may constitute both a services complaint and a 
conduct complaint it must: 

 
 “consult, co-operate and liaise with the relevant professional organisation [ie the Law 
Society of Scotland or the Faculty of Advocates] and have regard to any views expressed 
by the organisation on the matter” (s 4(2)) 

Services complaints 

The role of the new Commission 
Under the Bill, “services complaints” are essentially complaints about ‘inadequate professional 
services’ (IPS), as recognised by the current law (ss 2(1)(b) and 34). The Bill provides that the 
new Commission will take over from the Law Society and the Faculty of Advocates in 
investigating and determining services complaints (s 7).  

Remedies available to Commission 
The remedies available to the new Commission in relation to services complaints are the same 
as those available to the Law Society at present in relation to services complaints (under the 
1980 Act, s 42A), ie no fees or reduced fees, correction of mistakes, compensation or such 
other action the Law Society sees fit of benefit to the client (s 8(2)). However, the maximum 
level of compensation payable to the complainant is increased from £5,000 to £20,000 under 
the Bill (s 8(2)(d)). 
 
The compensation aspect of the Bill in relation to services complaints was the subject of some 
media attention when the Bill was introduced (see eg BBC news release 2 March 2006) and has 
also attracted comment (positive and negative comment respectively) from the Law Society of 
Scotland and the Scottish Legal Services Ombudsman (see The Journal Online 6 March 2006).  

Appeal mechanism and oversight function 
As mentioned above, at present a decision of the Law Society in relation to IPS can be 
appealed by the practitioner (although not the complainant) to the SSDT (an external body).5 
The Bill does not make provision for a comparable right of appeal from the Commission to a 
further external body. However, the Commission will have an internal appeals committee, to 

                                            
4The Commission must determine whether the complaint being made has been passed to the Commission within 
the time limits for considering complaints set by the Commission and also that the complaint is not being made 
prematurely (ie prior to a reasonable attempt to resolve the complaint at source) (s 3). It must also determine that 
the complaint is not frivolous or vexatious (s 2(1) and (2)). 
5However, there is no comparable body for appeals from decisions of the Faculty of Advocates, as its discipline 
tribunal is an internal body. 

http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.advocates.org.uk/
http://www.lawscot.org.uk/
http://www.advocates.org.uk/
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://news.bbc.co.uk/1/hi/scotland/4764674.stm
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.slso.org.uk/
http://www.journalonline.co.uk/news/1002831.aspx
http://www.lawscot.org.uk/
http://www.ssdt.org.uk/


 

providing research and information services to the Scottish Parliament 
14 

which appeals may be made against the initial decision (schedule 1, paragraph 11). Thereafter 
an action can be raised in the Court of Session for ‘judicial review’ of the decision (Policy 
Memorandum to the Bill, para 5). This is a review on certain limited grounds only and does not 
involve reconsideration of the decision under review.  
  
The Scottish Legal Services Ombudsman is to be abolished (s 17) so there will be no other 
body specifically charged with overseeing how the complaint has been handled by the new 
Commission (a separate, although related, issue from that of the possibility of an appeal relating 
to the substance of the decision).  

Conduct complaints 

The standards to be applied 
“Conduct complaints” are defined in the Bill as ‘professional misconduct’ or ‘unsatisfactory 
professional conduct’ (ss 2(2)(a) and 34). ‘Professional misconduct’ is not defined any further by 
the legislation and it must be assumed that the current definition created by the case of Sharp 
(see above) is still applicable. ‘Unsatisfactory professional conduct’ is further defined in relation 
to solicitors (and similarly for other practitioners) as: 
 

“professional conduct which is not of the standard which could reasonably be expected of 
a competent and reputable solicitor but which does not amount to professional 
misconduct and which does not comprise merely inadequate professional services” (s 
34(e)) 6

 
So, broadly speaking, the ‘unofficial’ standard of ‘unsatisfactory conduct’ recognised in current 
practice (and discussed above) has been given formal statutory recognition. 

Consideration of the complaint by the professional body with Commission oversight 
Under the new system conduct complaints are to continue to be considered by the relevant 
professional body, ie the Law Society or the Faculty of Advocates (ss 5 and 35). Indeed, the Bill 
imposes a duty on the professional bodies to deal with them (s 35). 
 
How the complaint was handled but not the substance of the complaint will be overseen by the 
new Commission (ss 15 and 16) – as the Scottish Legal Services Ombudsman currently does in 
relation to all types of complaint. Unlike the current Ombudsman, however, the Commission will 
be able to enforce its recommendations (s 16(6)).  

The Law Society and unsatisfactory professional conduct complaints 
In relation to the Law Society, a distinction needs to be made between its powers in relation to 
‘unsatisfactory professional conduct’ and ‘professional misconduct’. In relation to unsatisfactory 
professional misconduct, the Law Society will have the power to determine the complaint itself 
and (s 36(2) of the Bill inserting s 42ZA into the 1980 Act): 
 

• censure: censure the practitioner 
 

                                            
6 This is the first time IPS has been explicitly placed on a continuum with the conduct standards (recognition of the 
potential overlaps between them not withstanding). However, the fact that unsatisfactory conduct is less serious 
than professional misconduct is well-established in practice. See eg Paterson 2005 at para 1.05:  “In regulatory 
terms conduct ranges along a continuum from aspirational conduct at one end through good practice, acceptable 
conduct, unsatisfactory conduct and finally professional misconduct at the other. However, disciplinary measures are 
restricted to the last two. ” 

http://www.slso.org.uk/
http://www.lawscot.org.uk/
http://www.advocates.org.uk/
http://www.slso.org.uk/
http://www.lawscot.org.uk/
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• education or training: where it does not consider the practitioner has sufficient 
competence in relation to any aspect of law or legal practice, direct him or her to 
undertake appropriate education or training 

 
• fine: direct the practitioner to pay a fine not exceeding £2,000 

 
• compensation: direct the practitioner to pay compensation to the complainant not 

exceeding £5,000 
 
This gives the Law Society a much greater range of sanctions than they have at present in 
relation to a breach of the equivalent standard in current practice, where they can only  note  the 
finding on the solicitor’s record (Webster 2004, para 1.07 and 7.02).7
 
A practitioner can appeal to the SSDT against a finding of unsatisfactory professional conduct 
by the Law Society or against the sanction imposed by the Law Society (s 36(2) of the Bill 
inserting s 42ZA(8) into the 1980 Act).  

The Law Society, the SSDT and professional misconduct complaints 
In relation to complaints where professional misconduct is alleged, there are no proposals in the 
Bill to alter the present law which provides that the Law Society has no power to make a finding 
of professional misconduct itself. Instead, the Law Society will have to decide whether to bring a 
prosecution before the SSDT or dismiss the complaint.  
 
If the matter is prosecuted before the SSDT and the Tribunal makes a finding of professional 
misconduct, the Bill provides for a new remedy to be available to it (in addition to the ones 
available under the current law) of compensating the complainant up to a maximum amount of 
£5,000  (s 38(2)). 
 
In its consultation document, the Scottish Executive did consider giving the Law Society power 
to determine complaints of professional misconduct itself and impose sanctions (Scottish 
Executive 2005a, paras 11.3 and 11.5). However, this did not find majority support on 
consultation. Of the 37% of respondents to the consultation who provided clear view on the 
issue, 63% recommended that such powers should remain a matter for the Tribunal (Scottish 
Executive 2005b, para 12.2).8

The Faculty of Advocates and conduct complaints 
As mentioned above, in relation to conduct complaints, the Faculty of Advocates are under the 
same duty in the Bill as the Law Society to investigate and report on complaints (s 35) and, like 
the Law Society, they are also subject to the oversight of the new Commission in relation to how 
they handle such complaints (ss 15 and 16).  
 
However, the Faculty are not given statutory powers to impose sanctions in relation to 
professional unsatisfactory misconduct equivalent to those given to the Law Society in the Bill. 
For, unlike the Law Society, the Faculty’s power to consider certain types of conduct complaint 
has never been removed by statute and given to an external body (as was the case with the 
Law Society and the SSDT). The Faculty of Advocates have always considered all types of 
conduct complaint internally and on an administrative non-statutory basis and the Explanatory 
                                            
7 This practice does not have statutory backing. 
8 However, the researchers analysing the responses cautioned in relation to these figures that amongst some 
respondents there appeared to be confusion as to whether they were answering a question relating to the 
disciplinary powers of the Law Society in general or specifically related to its proposed powers in relation to 
professional misconduct (Scottish Executive 2005, para 12.2). 
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Notes to the Bill (para 13) state that they will continue to do so, subject to the duty to investigate 
and the Commission’s oversight function relating to complaints handling described above.  

Funding of the new complaints handling system 
At present, the complaints handling function of the professional bodies is funded by their 
members through subscriptions, whilst the office of the SLSO is funded by the Scottish 
Executive (Policy Memorandum to the Bill, para 34). 
 
Under the new system the Executive intends that the profession should continue to fund 
complaints handling with the Executive funding the start-up costs of the new Commission. 
Normal running costs for the new body will be obtained by two levies – one will be an annual 
general levy on all practitioners which the professional bodies will collect and pass to the 
Commission. The other will be a complaints levy which would be payable by an individual 
practitioner if an eligible complaint is made against him or her, ie a complaint which is not 
excluded by the Commission for being frivolous or vexatious or otherwise ineligible in terms of 
various procedural rules (ss 2 and 3) (Policy Memorandum, para 35). The complaints levy is 
payable by the individual practitioner whether or not the complaint is ultimately upheld as the 
Executive views the levy as: 
 

“a charge for the dispute resolution service being provided by the Commission” 
 

 (Policy Memorandum, para 35) 

THE MASTER POLICY AND THE GUARANTEE FUND 
As mentioned above, the Law Society provides and requires practitioners to have professional 
indemnity insurance (known as ‘the Master Policy’) which provides cover to practitioners in 
relation to claims including professional negligence claims.9 The insurance provides cover of up 
to £1.5 million for any one claim. 
 
The Law Society also operates a Guarantee Fund which is for the protection of those who have 
lost money through their solicitor acting dishonestly. To make a successful claim there must be 
no other way of recovering the money, for example by suing the solicitor directly. 
 
The Bill provides that the new Commission will monitor the effectiveness of the Guarantee Fund  
and the operation of the Master Policy (s 29). On consultation, the Executive noted that the 
Legal Services Commissioner in New South Wales has similar functions (Scottish Executive 
2005a, para 10.2). 

KEY ISSUES 

THE BALANCE BETWEEN INDEPENDENCE AND SELF-REGULATION 
One of the key issues associated with the Bill is whether the new system of complaints handling 
strikes the correct balance between being independent of the legal profession and keeping the 
legal profession involved in the system of complaints handling. 
 
One of the main complaints in relation to the current system is that it seems unfairly weighted in 
favour of the practitioner. The main policy advantage of a complaints handling system that is 

                                            
9 It also indemnifies practitioners in respect of claims arising out of any alleged dishonest, fraudulent, criminal or 
malicious act or omission (Scottish Executive 2005a, chapter 10, footnote 30). 

http://www.slso.org.uk/
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independent of practitioners is that it would be, and would be perceived by the public to be, as 
more balanced between the interests of practitioner and complainer and so public confidence in 
the system would be restored (Scottish Executive 2005b, para 5.7.1). The main policy 
advantage of a system that keeps the legal profession involved to some degree in the system of 
complaints handling is that it arguably alerts the profession to the problems arising within the 
profession and helps members address problems at the earliest opportunity  (Scottish Executive 
2005b, para 5.7.3). 
 
On consultation, the Executive presented four options for reforming the structure of the 
complaints handling system (referred to as options A–D).  All struck different balances between 
independence and self-regulation (Scottish Executive 2005a, chapter 5). The proposal which 
received the most support on consultation (and which appears in the Bill) is the one that has the 
greatest degree of independence in the system, with an external complaints handling body (with 
a lay chair and a lay majority) handling services complaints, and the professional bodies dealing 
with conduct complaints, subject to a strengthened oversight function performed by the new 
body. (This is referred to as option D in the consultation paper – see Scottish Executive 2005a, 
paras 5.16 – 5.17; Scottish Executive 2005b, paras 5.7–5.9.2). 
 
Although the consultation paper did not explicitly ask respondents to comment specifically on 
perceived disadvantages of option D (see Scottish Executive 2005a, para 5.17) a number did. 
Quite a few of these related to the issue of balance between independence and self-regulation. 
For instance some consultees saw the continuing involvement of professional bodies in 
handling complaints about conduct as detrimental to the independence of this option. Others 
considered option D to go too far in distancing the professional bodies from complaints 
handling. A recurring comment was that the proposed involvement of lay members on the 
Commission’s board may leave the system vulnerable due to the lack of expertise, experience 
and professional knowledge of the board (Scottish Executive 2005b, para 5.7.3). However, the 
inclusion of lay membership was a popular feature of the proposal for many consultees (Scottish 
Executive 2005b, para 5.7.1). 

THE DISTINCTION BETWEEN SERVICES COMPLAINTS AND CONDUCT COMPLAINTS  
Another key aspect of the Bill is the distinction between services complaints and conduct 
complaints. This classification determines whether the complaint is considered by the new 
Commission or remains with the relevant professional body (section 4). The classification also 
determines the remedies which will be available to the complainant (ss 8, 36 and 38). 

Academic commentary 
Leading experts in the field of professional ethics have highlighted the fact that the same 
behaviour can fall foul of more than one standard. Professor Paterson writes: 
 

“After much soul searching the [Law] Society, the Tribunal and the Court each reached 
the conclusion that provided the failure was egregious enough negligence, delay, 
carelessness or incompetence could each amount to misconduct. Of course, each of 
them could also be unsatisfactory conduct, inadequate professional service or 
negligence. Indeed the very same careless or negligent act or period of delay (…) can at 
one and the same time constitute misconduct/unsatisfactory conduct, IPS and 
negligence” (Paterson 2005, para 1.26)10

 
Similarly in relation to the issue of delay by practitioners Webster writes: 
 

 
10 See also Paterson 2005 at para 1.04. 



 

providing research and information services to the Scottish Parliament 
18 

“Delay may amount to inadequate professional services, unprofessional conduct or 
professional misconduct. In one case involving a delay of two months to reply to a letter 
from the Law Society, the Discipline Tribunal said this was misconduct, but delay could 
even be negligence if it were gross” (Webster 2004, para 7.01) 

Initial comments by regulators 
Initial comments on the distinction and its consequences by existing regulators have not been 
entirely favourable. The current SLSO, Mrs Linda Costelloe Baker, was recently quoted by the 
Law Society in their online journal as having said that the bill contains a “recipe for confusion” in 
that conduct complaints will continue to be referred to the professional bodies. She estimates 
that 30% of all complaints she sees contain elements of both conduct and service (The Journal 
Online 6 March 2006). Furthermore, the Law Society in their recent Q & A briefing on the Bill 
commented: 
 

“There needs to be a robust and fair system for deciding how complaints involving both 
service and conduct are to be dealt with. Again, the Bill does not address this issue. If a 
complaint comprises both service and conduct there will be an inbuilt delay in the early 
stages of the complaint whilst a consultation takes place about who should deal with 
which part and in which order.” (Law Society of Scotland: Legal Profession and Legal Aid 
(Scotland) Bill – Q & A) 

Other recent comments 
The Scottish Consumer Council in its submission to the Justice 2 Committee on the Bill 
observed: 
 

“It is sometimes very difficult to draw the line between inadequate professional services 
(IPS) and professional misconduct. The distinction may sometimes boil down to a matter 
of degree: if a solicitor fails to reply to one letter or telephone call from his or her client, 
depending on the circumstances the service the client received might be inadequate. If, 
however, s/he fails to reply to any communication from the client, this (…) would be 
professional misconduct. 
 
(…) we now consider that, on balance, conduct complaints should also be dealt with by 
the Commission. We are persuaded by arguments made by the current ombudsman and 
others that many complaints have elements of both service and conduct, and that these 
are very difficult to separate. The distinction between the various types of complaint is not 
always clear, even to solicitors and members of the public cannot be expected to 
distinguish between them.” (Scottish Consumer Council 2006b) 

 
At the time of writing, only some of the responses to the current Justice 2 Committee’s call for 
evidence on the Bill are available. The views expressed above should not therefore be treated 
as representative of the views of all those who may respond to Justice 2’s consultation. 

The consultation 

The distinction between difference categories of complaint 
As the former Justice 1 Committee had recommended in their report (2002, para 84) into the 
regulation of the legal profession that the distinction between conduct and IPS complaints 
should be removed, the Executive explored the consequences of implementing this 
recommendation in its consultation paper, noting that: 
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 “(…) statute would not continue to specify different procedures, redress and disciplinary 
sanctions for IPS and conduct complaints. It would instead have to set out a unified set of 
procedures (…) to follow, together with (…) a menu of disciplinary sanctions and redress 
(…) to apply in cases where appropriate” 

 (Scottish Executive 2005a, para 7.6) 
 

The Executive asked those responding to the consultation whether they envisaged any 
difficulties with dropping the distinction (Scottish Executive 2005a, para 7.6). Sixty one 
respondents (12% of the total respondents) addressed the question. Respondents were fairly 
evenly divided between those who saw no difficulties with dropping the distinction (46%) and 
those who did (54%). 
 
Of consultees in favour of retaining the distinction a common response from those representing 
several different sectors was that distinction was very important, particularly as conduct 
complaints could relate to very serious situations with significant consequences for any guilty 
party (eg striking off the Roll of Solicitors). It was also pointed out that different categories of 
complaint were presently handled using different levels of proof and different procedures and 
standards. One view was that an amalgamated system would be unfair to solicitors who could 
be faced with the full range of sanctions instead of the defined limits of the current system. The 
contrasting view was a concern that merging categories of complaint might result in the dilution 
of penalties and seriousness of charges against solicitors. On a more pragmatic note, a few 
consultees argued that of the four options for the new structure of the complaints handling 
system presented in the consultation paper, two of them (including the one ultimately adopted in 
the Bill) required the distinctions to continue to operate as they did at present (Scottish 
Executive 2005b, para 7.5.1). 
 
From the consultees in favour of dropping the distinction a recurring comment was that the 
distinction between categories of complaint was artificial with much overlap existing. One 
respondent argued for a change from thinking in terms of the type of complaint to thinking in 
terms of redress for complainant and protecting the public. It was also said that a complaint is a 
complaint and that the public would find it less confusing if the distinction was removed (Scottish 
Executive 2005b, para 7.5.2). 

The discretion in option C 
Another interesting aspect of the consultation in relation to the distinction between services and 
conduct complaints relates to a difference between option C and option D. The main difference 
between option C and option D that the Executive highlighted is that option C was to have been 
led by a single officeholder, whereas the new Commission in the Bill is under the management 
of a board (Scottish Executive 2005a, paras 5.12–5.17). However, another potentially 
interesting difference is that option C appeared to leave the external regulating body with a 
discretion in relation to handling the substance of conduct complaints, whereas there was no 
discretion proposed for option D (and there is none in the Bill). Option C is described as follows 
in the consultation paper: 
 

“It [the external regulating body] would deal mainly [emphasis added] with complaints of 
alleged inadequate professional service (IPS) in-house, and refer most [emphasis added] 
complaints about conduct to the legal professional bodies. This option would be broadly 
similar to the gateway in New South Wales, Australia, where in 2003-2004 the Legal 
Services Commissioner’s office dealt with 77% of the complaints it received and referred 
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the remaining 23% to the legal professional bodies” (Scottish Executive 2005a, para 
5.12) 

 
On the other hand, in relation to option D: 
 

“the [external] body would deal with complaints about service received from all legal 
practitioners in Scotland and the professional bodies would continue to handle cases or 
alleged professional misconduct” (Scottish Executive 2005a, para 5.16) 

 
This difference between option C and option D was not picked up by consultees particularly on 
consultation. However, if the new Commission retained a discretionary power to deal with 
conduct complaints in some circumstances this might be another possible way of addressing 
the concerns discussed above about the potential overlap between services and conduct 
complaints. 

MAXIMUM COMPENSATION LEVELS AND SMALL NEGLIGENCE CLAIMS 
One notable consequence of the distinction between types of complaint described above is the 
variation in the maximum permitted level of compensation that can be awarded to a complainant 
in relation to each.  
 
In respect of professional misconduct, section 38 of the Bill provides that the SSDT can award 
compensation to a complainant up to a maximum level of £5,000. For unsatisfactory 
professional conduct (ie “conduct not amounting to professional misconduct” (s 34)) the 
maximum award is also £5,000 (s 36). On the other hand, although the definition of 
unsatisfactory professional conduct in section 34 of the Bill suggests that this standard sits 
between professional misconduct and IPS in terms of severity (with professional misconduct the 
most serious type of breach of what is required of a practitioner and IPS the least serious) the 
maximum permitted compensation level for IPS is now £20,000 (the Bill, s 8(2)(d)). 

The consultation process 
The Executive did not consult specifically on the issue of raising the compensation level for IPS 
complaints. It consulted on the possibility of compensation for the complainant for professional 
misconduct (Scottish Executive 2005a, chapter 8), in respect of which strong support was 
expressed (Scottish Executive 2005b, para 9.1)11 and on appropriate sanctions for 
unsatisfactory professional conduct (Scottish Executive 2005a, para 11.4), in respect of which 
consultees appeared to be in favour of stronger sanctions than those initially suggested 
(Scottish Executive 2005b, para 12.3).12

 
Most significantly, the Executive consulted on the former Justice 1 Committee’s 
recommendation (2002, para 94) that the Executive should examine the merits of allowing 
professional bodies to investigate small negligence claims up to a certain financial limit. In this 
regard the Executive commented: 
 

                                            
11 At least in relation to the SSDT having the power to award compensation. See Scottish Executive 2005a, para 
11.3 for the Scottish Executive’s proposal that the Law Society should be able to award compensation in relation to 
professional misconduct and Scottish Executive 2005b, para 12.2 for the consultees’ responses. This proposal was 
ultimately not included in the Bill. 
12 It is difficult to determine the position conclusively as those responding were asked to comment on the proposed 
sanctions for professional misconduct and unsatisfactory professional conduct in the same question (question 31) 
and the analysis of the responses (Scottish Executive 2005b) does not distinguish between sanctions being 
proposed in relation to each type of conduct complaint. 

http://www.ssdt.org.uk/
http://www.scottish.parliament.uk/business/committees/historic/justice1/index.htm
http://www.ssdt.org.uk/
http://www.lawscot.org.uk/
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“The maximum level of compensation for inadequate professional service rose from 
£1,000 to £5,000 with effect from 1 April 2005. Though these increased levels of 
compensation might attract people with potential negligence claims at the lower end of 
the spectrum to pursue them as a complaint, complainants with more substantial claims 
might prefer court action with its potential for a higher level of settlement. 
 
In recent years, the Law Society of Scotland has asked its reporters and Client Relations 
Committees to consider both the quality of advice received by the client and the 
judgement exercised by the solicitor in giving that advice, on the understanding that such 
consideration relates to reasonableness. 
 
The Executive proposes that the law should authorise professional bodies to investigate 
claims of negligence so that statutory backing is given to what is increasingly happening 
in practice” (Scottish Executive 2005a, paras 7.9–7.11) 

 
This proposal met with a mixed response on consultation. Fifty three per cent of those who 
expressed a clear view on the question thought the professional bodies should be able to 
investigate small negligence claims and 47% were against the proposal. There were stark 
differences between members of the public of whom 70% were in favour, and those of other 
categories of respondent of whom only 32% favoured this proposal. For some respondents their 
support came with the qualification that complainants should still be able to raise a court action 
if desired. Some consultees were unclear about the wording and precise meaning of the 
proposal. Questions were asked about the meaning of the word ‘small’, with some remarking 
that ‘small’ may not necessarily equate with ‘simple’ (Scottish Executive 2005b, para 8.1).  
 
While those in favour of the proposal did not tend to expand on their response many of those 
opposing the proposition provided more detail. The main arguments were that (Scottish 
Executive 2005b, para 8.1): 
 

• the proposal was seen to create conflicts of interest with professional bodies 
investigating ‘their own’ 

 
• this could breach human rights legislation particularly article 6 (right to a fair trial) and 

article 1 of Protocol 1 (right to peaceful enjoyment of possessions) 
 

• professional bodies are not equipped to investigate small negligence claims and may 
require specific training for this task 

 
• a perfectly good system already exists for small claims and complainants already 

have the option of pursuing their case through the courts 

Recent comments 
In a recent briefing, the Law Society commented as follows: 
 

“The increase in compensation for Inadequate Professional Service from £5,000 (…) to 
£20,000 is excessive and no explanation for such a large rise is given. The English white 
paper on complaints handling introduced the £20,000 figure – it appears that an English 
solution is being imported to resolve a perceived Scottish problem, despite the promise of 
Scottish solutions for Scottish issues. 

(…) 

http://www.lawscot.org.uk/
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The Commission will take on the functions of the courts in negligence matters where the 
claim is less than £20,000, even though there is no consultation mandate to do so. Again 
this is likely to raise issues in relation to ECHR compliance. The Society believes 
negligence should remain a matter for the courts.” (Law Society of Scotland 2006c) 

 
The view of the Law Society can be contrasted with that of the Scottish Consumer Council: 
 

“We welcome the powers of the Commission under s 8, where it upholds a service 
complaint. The proposed increase in the limit up to which compensation can be awarded, 
from £5,000 to £20,000, is particularly significant for those who have cause to complain 
about their legal practitioner. Increasing the limit to this level should have a significant 
deterrent effect in ensuring that firms do not fail to provide an adequate service” 
 

 (Scottish Consumer Council 2006b, p 4) 
 
In relation to the issue of the Commission considering small negligence claims, the Scottish 
Consumer Council writes: 
 

“It is significant that the bill explicitly states that ‘inadequate professional service’ includes 
negligence; this will allow the Commission to deal with the majority of negligence claims 
against solicitors. Previously, the problem in situations were negligence is alleged has 
been that the Law Society has refused to deal with the matter, requiring the complainer to 
pursue it through the Society’s Master Policy or, if necessary, the courts. This is a costly 
and slow process, and it is likely that many complainers do not pursue the matter for that 
reason. We also have anecdotal evidence that where complainers do pursue a 
negligence claims, some have great difficulty in finding a solicitor who is willing to pursue 
a fellow legal professional. The ombudsman is also concerned about this issue, and has 
recommended that Scottish Ministers should look into the matter.  
 
We therefore welcome this provision, which will mean that a considerable proportion of 
complainers with negligence claims will no longer have to face the risk, expense and 
uncertainty of taking their claims to court” (Scottish Consumer Council 2006b, p 4) 

 
Again it must be stressed that the views expressed above should not be treated as 
representative of the views of all those who may respond to Justice 2’s call for evidence (and 
whose responses are not yet available). 

RIGHTS OF APPEAL AND THE OVERSIGHT FUNCTION 

Right of appeal in relation to a services complaint 
At present, in relation to a services complaint the practitioner, though not the complainant, has a 
right of appeal from a finding of the Law Society to the SSDT (and thereafter to the Court of 
Session). However, from a decision of the new Commission in relation to a services complaint 
there is only the possibility of a review by an internal committee of the Commission and 
thereafter the possibility of bringing an action for judicial review.  

The consultation 
The Executive consulted on changing the structure of the complaints handling system, and 
whilst it received strong support for the model which appears in the Bill (option D), it did not 
consult specifically on what appeal mechanisms (if any) would be available in relation the option 
(Scottish Executive 2005a paras 5.16–5.17; Scottish Executive 2005b, paras 5.7–5.10). 

http://www.lawsocietyofscotland.org.uk/uploads/Media/final pack content1.pdf
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Some consultees interpreted the proposal to mean that the new Commission would be largely a 
‘one stop shop’, eg a member of the public who responded said that it was: 
 

“(…) pointless to have layer upon layer of regulatory bodies when one properly 
organised, impartial, neutral and objective body can do the whole job” 
 

(Scottish Executive 2005b, para 5.7.1)  
 

Others were not sure of the precise structure being proposed. For example, a few respondents 
expressed their confusion about where the SLSO would fit within the proposed structure for 
complaints handling (although section 17 of the Bill abolishes this office) (Scottish Executive 
2005b, para 5.7.3). This is important as in a number of places in the consultation paper it was 
proposed to give the SLSO substantive complaint handling functions in some circumstances 
(see Scottish Executive 2005a, paras 5.1–5.2 and 6.2–6.4).  

Views of the Law Society and Lord Lester on ECHR compatibility 
The Law Society has made public the Opinion it has obtained from Lord Lester of Herne Hill QC 
(2006) which stated that the lack of an external right of appeal in relation to service complaints 
is not fully compatible with Article 6(1) of the ECHR. This protects the right to have an 
independent and impartial tribunal determine one’s civil rights and obligations (see Law Society 
news release and Legal Profession and Legal Aid (Scotland) Bill - Background). A bill is not 
considered to be within the legislative competence of the Scottish Parliament if it is incompatible 
with the Convention Rights (Scotland Act 1998 (c 46), s 29(2)(d)). The Minister for Justice and 
the Deputy Presiding Officer have both made statements as part of the normal parliamentary 
legislative process that the Bill is within the legislative competence of the Scottish Parliament 
(see Executive Statement on Legislative Competence and Presiding Officer’s Statement on 
Legislative Competence made on 1 March 2006 and 28 February 2006 respectively).  
 
Again it must be stressed that the views expressed above should not be treated as 
representative of the views of all those who may respond to Justice 2’s consultation (and whose 
responses are not yet available). 

Oversight function in relation to conduct complaints 
In the Bill the professional bodies will continue to handle conduct complaints, subject to the new 
Commission performing an oversight function in relation to how the complaint is handled (ss 15 
and 16). This is what the SLSO currently does in relation to all types of complaint – that office is 
abolished under s 17 of the Bill.  
 
As the new Commission is to take over from the established SLSO a key issue is arguably how 
effective it will be at performing its oversight function. It has already been pointed out that the 
new Commission will be able to enforce its recommendations, whereas the SLSO cannot (s 
16(6)). However, it is not entirely clear from the Bill what the scope of the enforcement power is, 
eg will the Commission be able to prosecute a complaint before the SSDT as the SLSO 
currently can do? Other relevant issues to be considered are set out below. 

The consultation paper 
Three out of the four options proposed by the Executive to reform the structure of complaints 
handling involved retaining the SLSO to perform the oversight function (along with various other 
functions). Accordingly, much of the discussion in the consultation paper relating to 
strengthening the oversight function referred to the SLSO. However, there seems no reason 
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why the proposals for strengthening the oversight function of the SLSO are not also relevant for 
assessing the oversight function of the new Commission in relation to conduct complaints. 
 
Other than being able to enforce its recommendations, as discussed, the Executive consulted 
on giving the SLSO power to (Scottish Executive 2005a, paras 6.1 – 6.10): 
 

• substance of decision: investigate the substance of the original decision in certain 
circumstances (eg where the SLSO believes that the professional body may have 
failed to investigate a complaint effectively and considers that investigation by his or 
her own office would be preferable to directing the body to re-investigate)  

 
• general audit: to conduct general audits of the complaint files of the professional 

bodies 
 

• target timescales: to set appropriate target timescales for the processing of 
complaints by professional bodies and monitor adherence to them  

 
• power of direction: to direct professional bodies to re-investigate a complaint  

 
These proposals mirrored the recommendations of the former Justice 1 Committee (2002, paras 
38, 45, 49 and 51). 
 
All but the first proposal described above – allowing the external body to investigate the 
substance of a conduct complaint in certain circumstances – have been addressed in the Bill (ss 
16(2)(b) – (d), 16(6), 27(1), (3) and (5)).  
 
On consultation, 88% of those who provided a view considered that the SLSO should have its 
powers increased, whilst 66% of those who responded thought its remit should be extended to 
cover all of the powers recommended by the former Justice 1 Committee. Three of the powers 
were identified most frequently as inappropriate were 1) investigating the substance of the 
original decision; 2) conducting general audits; and 3) setting appropriate target timescales 
(Scottish Executive 2005b, paras 6.1 and 6.3). 

FUNDING OF THE COMPLAINTS HANDLING SYSTEM 
As mentioned above, funds for the new Commission will be obtained by two levies – one will be 
an annual general levy on all practitioners and the complaints levy which will be payable by an 
individual practitioner if a complaint is made against him or her which is eligible for the 
Commission to consider (the Bill, ss 2 and 3; Policy Memorandum, para 35).  

The consultation paper 
In the consultation paper the complaints levy was presented not as a levy on practitioners 
against whom a complaint was made but as a levy on “law firms against which a complaint has 
been upheld” [emphasis added]. It was therefore said to be equivalent to the ‘polluter pays’ 
principle found in environment law, which places the costs of remedying pollution on those 
responsible for it (Scottish Executive 2005a, para 5.13).  
 
In the consultation, the Executive did not ask a specific question on the funding arrangements of 
the model of complaints handling ultimately adopted in the Bill (option D) – although some 
respondents appear to have commented in any event (see Scottish Executive 2005b, para 
5.7.4). Instead the Executive stated that these funding arrangements would have the same 
basic structure as a similar model also consulted on (option C) and asked a specific question 
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about the funding arrangements for option C. As stated above, the main difference between 
option C and options D is that option C was to have been led by a single officeholder, whereas 
the new Commission in the Bill is under the management of a board (Scottish Executive 2005a, 
paras 5.12–5.17). In the consultation paper the Executive acknowledged that “remuneration of 
the board would be slightly more expensive” (Scottish Executive 2005a, para 5.17). 

Views expressed during the consultation 
Overall, a clear majority (70%) of those who provided a view were in favour of the proposed 
funding arrangements for Option C. However, whereas 89% of the members of the public who 
responded supported these arrangements, only 42% of the other respondents were in favour. 
The notion of ‘polluter pays’ attracted much supportive commentary, almost all from members of 
the public. However, several respondents, all from the legal profession, argued that the 
profession should not be required to foot the bill for a system which they could not control or for 
which they were not accountable. There were mixed views from those few respondents who 
expressed a view in relation to the funding arrangements for Option D (the model found in the 
Bill). Some welcomed the option whilst others recommended that the taxpayer should be the 
main funder (Scottish Executive 2005b, paras 5.7.4 and 5.10).  

Views expressed on the Bill’s proposals 
A recent briefing by the Law Society commented as follows: 
 

“the system would be more accurately described as one based on the principle of 
‘solicitor pays’ as the practitioner will be expected to pay case fees whether or not a 
complaint is upheld” 
 

(Law Society of Scotland 2006c) 
 
In contrast, the Scottish Consumer Council commented: 
 

“In line with the policy intentions of the bill, we believe that the legal profession, 
individually and collectively, should be encouraged to try and resolve complaints without 
complainers having to resort to the formal complaints system. (…) we therefore support 
the bill’s approach: a general levy on all members of the profession, and a complaints 
levy on firms against whom a complaint is made” 
 

(Scottish Consumer Council 2006b) 
 
Lord Lester (2006, p 2), in his recent Opinion on the Bill’s ECHR compatibility, has expressed 
the view that the provision on the levies are not in themselves incompatibile with the ECHR 
rights (although he obviously was not commenting on the proposal as a matter of policy).  
 
The views expressed above should not be treated as representative of the views of all those 
who may respond to Justice 2’s consultation (and whose responses are not available at the time 
of writing). 

OVERSIGHT OF THE MASTER POLICY AND THE GUARANTEE FUND 
The Bill provides that the new Commission will monitor the effectiveness of the Guarantee Fund  
and the operation of the Master Policy (s 29).  
 
The Executive (2005a, chapter 10) consulted on a similar proposal, ie that the existing SLSO 
should have this oversight function. (The SLSO is of course now to be abolished under s 17 of 
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the Bill.) In the consultation the Executive referred to the evidence heard by the former Justice 1 
Committee that lengthy delays in receiving settlements had caused distress to a number of 
individuals (Scottish Parliament Justice 1 Committee 2002, para 142; Scottish Executive 2005a, 
para 10). However, the Executive (2005a, para 10) also noted that it had no specific information 
on the turnaround times for the settlement of claims. 

The consultation 

Quantification of views expressed 
Overall, 61 respondents (12%) to the consultation chose to address the issue of giving an 
oversight function to the SLSO. Of these 58 provided a clear view on whether they agreed with 
the proposed oversight role for the SLSO. Responses were evenly split between those in favour 
of the SLSO adopting the oversight role proposed and those against this proposal. However, a 
difference emerged between the views of the public who were largely (76%) in favour of the 
proposal, and those of other respondents who were largely against (84%) (Scottish Executive 
2005b, para 11.1). 

Views in favour of an oversight role 
Amongst the many responses indicating support for the proposed oversight role, few 
substantive arguments were documented to underpin this view (Scottish Executive 2005b, para 
11.1). One consumer body did express their view thus: 
 

“delighted that this is included [in the consultation] (…) the current procedure lacks 
transparency (…) we have been contacted by a number of complainants who have had 
difficulty in pursuing their claim under the Master Policy” 
 

 (Scottish Executive 2005b, para 11.1) 
 
An MSP responding took the view that the status quo represented a conflict of interests. It was 
argued that the members of the Law Society who pay the Master Policy insurance premium 
regularly take part in proceedings that may result in a financial burden being placed on the 
Master Policy, so it may not be in their interests to take decisions that might damage their 
financial interest with the Master Policy (Scottish Executive 2005b, para 11.1). 

Views against an oversight role 
Commonly expressed views were that the consultation document did not provide evidence of 
the limitations of the current system and that the system, as currently operating, presented 
significant benefits to the public. Another recurring theme was that the SLSO did not have the 
necessary expertise for the role proposed, although one respondent argued that extra resources 
should be given to the SLSO for the recruitment of the required expertise. One respondent 
considered that although they saw no place for the SLSO in relation to the Master Policy, on 
account of it being commercially obtained insurance, the SLSO could be involved in setting 
appropriate targets for handling claims under the Guarantee Fund. Another view was that 
monitoring turnaround times was difficult in practice due to the many different factors influencing 
the time taken to complete cases, eg claims being dependent on the outcome of other litigation, 
delays in the court system and lack of co-operation by a third party (Scottish Executive 2005b, 
para 11.2). 

Recent views expressed 
The Scottish Consumer Council, in its submission to the Justice 2 Committee, commented as 
follows: 
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“We warmly welcome the provision in section 29 that the Commission may monitor the 
effectiveness of the Scottish Solicitor’s Guarantee Fund and the Law Society of 
Scotland’s Master Policy for indemnity insurance. The New South Wales ombudsman 
has power to oversee the equivalent mechanisms in that jurisdiction, and we have 
previously argued that that would be appropriate for Scotland. We have been contacted 
in recent years by a number of complainers who have had difficulties in pursuing claims 
under the Master Policy. We consider that the current procedure appears to lack 
transparency, and gives some complainers the impression that the insurers are in league 
with solicitors and the Society. This new provision should help to increase public 
confidence in the operation of the policy.” (Scottish Consumer Council 2006b) 

 
In contrast the Law Society has commented in relation to the new powers: 
 

“The justification for such powers is not clear and there was no mandate for their 
introduction in the Scottish Executive’s consultation. The administration of the Master 
Policy and claims made under that policy are not decided by the Society. These are 
unique and robust public protections” (Law Society of Scotland 2006c) 
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